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CORPORATE DISCLOSURE STATEMENT

The Maricopa Association of Governments is organized as a 501(c)(4)

nonprofit corporation filed under the Arizona Corporation Commission. It has no

parent corporation, and no publicly held corporation owns 10% or more of its

stock.
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PRELIMINARY STATEMENT

The Maricopa Association of Governments (“MAG”) is the Regional Air

Quality Planning Agency for the Phoenix, Arizona metropolitan area.1 As such, it

has responsibility for protecting and enhancing air quality in Phoenix and its

surrounding communities. The Phoenix area’s fine, highly erosive soil and unique

meteorological conditions combine to make coarse particulate matter (“PM-10”) a

significant challenge in this region, and MAG has devoted substantial resources in

developing air quality plans and controls to address it. The MAG 2012 Five

Percent Plan for PM-10 for the Maricopa County Nonattainment Area2 at issue in

this case is MAG’s most recent effort to further reduce PM-10 levels in the

region’s air and reflects a well-reasoned, aggressive approach to reducing PM-10

in a challenging environment.

Pursuant to the Clean Air Act (“CAA” or “Act”), the U.S. Environmental

Protection Agency (“EPA”) has established National Ambient Air Quality

_____________________

1 Per this Court’s Order dated November 6, 2014, MAG files this Proposed
Respondent Intervenor’s Brief.
2 ER109-190 (“MAG 2012 Five Percent Plan”). This brief refers to materials in
the Petitioners’ Excerpts of Record as ER__, materials in the Respondents’
Supplemental Excerpts of Record as SER__, and materials in Proposed
Intervenor’s Supplemental Excerpts of Record as PISER__.
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Standards (“NAAQS”) for PM-10 that each airshed in a state must attain. Until

2012, the Maricopa PM-10 Nonattainment Area (“Maricopa Area”) could not

demonstrate that its air quality complied with the 24-hour PM-10 NAAQS. As a

result, the Act required MAG to develop several air quality plans to bring the area

into attainment. The MAG 2012 Five Percent Plan was designed to set the

Maricopa Area on an aggressive path toward attainment by forcing five percent

annual reductions in local emissions of PM-10.

The MAG 2012 Five Percent Plan contains multiple rules and local

ordinances designed to control or prevent emissions of PM-10. In developing the

plan, the State of Arizona, MAG, and its member agencies devoted thousands of

hours of staff time to reviewing emission inventories, conducting air quality

monitoring and modeling, performing or contracting for various technical studies

and engaging in a lengthy planning process. After a thorough review of the plan

and supporting documentation, EPA approved the plan, including an “attainment

demonstration” that air quality in the Maricopa Area complied with the PM-10

NAAQS.

Prior to its approval of the MAG 2012 Five Percent Plan, EPA also reviewed

and concurred with Arizona’s request that certain air quality monitoring data from

25 days during a three year compliance period be excluded from determinations
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with respect to exceedances or violations of the PM-10 NAAQS since the data

resulted from high wind events that qualified as “exceptional events” under the

applicable statutory and regulatory standards. Petitioners now challenge EPA’s

approval of the Five Percent Plan and determination that the excluded air quality

data qualify as exceptional events.

The exceptional events at issue in this litigation include high wind events

and haboobs – high intensity dust storms that gather and transport large quantities

of particulate matter and dust. When one of these events engulfs a monitoring

station, it elevates air monitor readings for PM-10 far above historical norms.

Petitioners argue that EPA determined that too many of these events – which MAG

cannot control or prevent – were exceptional events. Petitioners argue that some,

or all, of these events must be included in the determination of whether the

Maricopa Area complied with the PM-10 standards.

But neither the CAA nor its implementing regulations limit the number of

exceptional events that EPA can approve. The CAA defines an “exceptional

event” to include “natural events,” like uncontrollable high winds that affect air

quality. EPA regulations further provide that the Agency “shall” exclude data

from natural events where a State demonstrates that the conditions for an

exceptional event exist, without limitation. The lengthy administrative record
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documents EPA’s extensive review of available technical information,

meteorological conditions, and many other factors underlying its exceptional

events determinations. EPA’s decision complied with the CAA, implementing

regulations and relevant guidance on exceptional events, which recognizes that

local air agencies and areas should not be held accountable for air quality

conditions that are beyond their control. High Winds Guidance at ER113.

Petitioners also argue that the CAA requires certain nonattainment area plan

requirements to be updated when revisions to a State Implementation Plan (“SIP”),

like the MAG 2012 Five Percent Plan, are submitted to EPA. They argue that until

the SIP’s Best Available Control Measure (“BACM”) requirements are updated,

EPA cannot exclude high wind exceptional events. Here, again, Petitioners

misconstrue the CAA and its implementation regulations. The CAA does not

require BACM to be updated, and EPA is authorized to make exceptional event

exclusions where a State demonstrates to EPA’s satisfaction that an exceptional

event caused a specific air pollution concentration and otherwise meets the

requirements EPA has defined.

Finally, Petitioners argue that EPA cannot allow local communities to

implement “contingency measures” contained in a SIP before a requirement to

implement such measures is triggered by noncompliance. But there is no such
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prohibition in the CAA, and EPA has approved SIPs for other states where

contingency measures were implemented before they were required to be

implemented.

Thus, none of Petitioners’ arguments are supported by law or the

administrative record. MAG complied with the CAA when it developed the MAG

2012 Five Percent Plan and worked with the State of Arizona to request EPA to

treat air quality occurring on a limited number of days as being influenced by

exceptional events. EPA complied with the CAA when it reviewed the extensive

documentation supporting the exceptional event requests and determined that the

MAG 2012 Five Percent Plan met relevant requirements.

STATEMENT OF JURISDICTION

MAG agrees with Respondent EPA that the court has jurisdiction over this

matter as it relates to the approval of an implementation plan for the PM-10

national ambient air quality standard. See Resp. Br. at 1; see also 42 U.S.C. §

7607(b)(1); Ninth Circuit Rule 28-2.2.

STATEMENT OF ISSUES

1. Whether EPA properly reviewed submissions made by the State of

Arizona in accordance with the procedures provided in CAA section 319(b), 42

U.S.C. § 7617(b), and implementing regulations (40 C.F.R. §§ 50.1(j), (k), (l),
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50.14, 51.930), and determined that certain air quality data for the Maricopa

County Nonattainment Area during 2010 to 2012 was influenced by “exceptional

events” and therefore could be excluded from the data used to determine

compliance with the PM-10 NAAQS.

2. Whether EPA reasonably approved Arizona’s plan to attain air quality

standards in the Maricopa County area when the plan’s provisions satisfied all

applicable CAA requirements and, consistent with EPA’s reasonable interpretation

of the Act, did not revisit emission controls that were previously triggered, and

approved by EPA in 2002.

3. Whether EPA reasonably approved the MAG 2012 Five Percent Plan

although MAG and local authorities implemented contingency measures prior to

the time that they are required to be implemented under the CAA.

STATEMENT OF THE CASE

The CAA requires that air quality in the Maricopa Area, as measured by

multiple monitors, comply with the 24-hour NAAQS for PM-10. PM-10 generally

consists of particles with a diameter of 10 micrometers and smaller. As EPA

notes, the State of Arizona, MAG, and local governments “have adopted a series of

successively more rigorous measures” to address PM-10 emissions. Resp. Br. at 4.

These included approximately 77 measures contained in the Maricopa
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Nonattainment Area SIP that EPA approved in 2002. Id. Additional measures to

regulate various PM-10 generating activities (e.g., wood burning, leaf-blowing,

vacant lots, off-road vehicle use) were part of the MAG 2012 Five Percent Plan

submitted to EPA on May 23, 2012. See ER239-352 (MAG 2012 Five Percent

Plan). These measures supported EPA’s approval of the MAG 2012 Five Percent

Plan and approval of an attainment demonstration for the area. ER9 (79 Fed. Reg.

33107, 33115 (June 10, 2014)).

The MAG 2012 Five Percent Plan describes annual reductions in PM-10 as

required by the CAA for serious PM-10 nonattainment areas that have failed to

attain the standard by the applicable deadline. See 42 U.S.C. § 7513a(d). Using a

baseline inventory in the year 2007, the MAG 2012 Five Percent Plan incorporates

annual reductions in emissions resulting from local control measures contained in

the plan. Specifically, the MAG 2012 Five Percent Plan shows declining PM-10

emissions as follows:

2007 – 59,218 tons

2008 – 49,231 tons

2009 – 45,600 tons

2010 – 44,062 tons

2011 – 43,438 tons
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2012 – 43,130 tons

ER216 (79 Fed. Reg. 7118, 7123 (Feb. 6, 2014) (EPA proposal to approve the

MAG 2012 Five Percent Plan)). The cumulative reduction attributable to the

measures is 16,088 tons, exceeding the “target reduction” of 14,805 tons (or the

amount of reductions that would be achieved by achieving no more or no less than

a five percent reduction in each year 2008 through 2012). Id. As described by

EPA, “[t]hese annual totals show a steady downward trend in emissions that fulfills

the milestone requirement of every three years.” Id.

Despite such efforts, on 25 out of 1,096 days during the years 2010 to 2012,3

high winds occurred that suspended and transported dust and crustal material in the

Maricopa Area. Dust storms driven by high winds can result in abnormal readings

at Federal Reference Monitors that are used to measure ambient air quality. When

a monitor is engulfed or affected by a dust storm, the measurement of PM-10 can

exceed the PM-10 24-hour standard of 150 micrograms per square meter (“ug/m3”)

_____________________

3 1,096 days represents all calendar days for the years 2010 to 2012. The number
of days actually monitored at air quality monitors in the Maricopa Area can be less
than the number of calendar days.
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by a substantial amount. This can result in the level of exceedances noted in the

Petitioners’ brief. Pet Br. 33-34.

The CAA allows for air quality data generated during high wind events and

other events that are classified as “natural event[s]” to be excluded from the

consideration of whether a nonattainment area is in attainment or nonattainment for

a NAAQS. 42 U.S.C. § 7619(b)(1)(A)(iii). EPA, however, requires a rigorous

process of documentation, including supporting technical analysis of the

exceptional event and its duration, in order for this to occur.

MAG was actively involved in the development of the exceptional event

documentation the Arizona Department of Environmental Quality (ADEQ)

submitted to EPA for the high wind dust event days in 2011 and 2012 that were

approved by EPA. ER11-19 (Concurrence Letter dated Sept. 6, 2012); ER20-67

(Concurrence Letter dated May 6, 2013); and ER68-107 (Concurrence Letter dated

July 1, 2013). This documentation included photographic evidence, such as that

cited by EPA. Resp. Br. 6, 36. The exceptional event documentation also included

a description of the event, relevant air monitoring information, discussion of the

causal relationship between the air quality data experienced and the event,

comparison of the event to the “historical norm” for the involved air quality

monitors, control measures in place and implemented, relevant compliance and
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enforcement activities, issuances of forecasts and dust storm warnings and public

advisories and wind observations. SER23-SER45.

That exceptional events involve conditions that are abrupt and distinct from

the “historical norm” is demonstrated by the charts below that were part of the

supporting information for an exceptional event that occurred on August 11, 2012

approved by EPA. See ER68-69 (Concurrence Letter dated July 1, 2013). The

first chart shows that there was a sudden “spike” in particulate matter recorded at

the West Chandler PM-10 monitor in the Maricopa Area that was associated with

wind gusts over 30 mph. The second chart shows that this spike, when averaged

over the 24-hour period of the PM-10 standard, was far above normal or typical air

quality measured at the monitor.
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SER29.
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SER37.

Each of the high wind dust events approved by EPA was thoroughly and

uniquely documented. Documentation for the events is extensive (see Resp. Br.

34-39) and includes an explanation of the meteorological conditions that caused

the event and a demonstration of the “clear causal relationship” between high

winds and the exceeding PM-10 concentrations. The detailed analyses for each

high wind event were prepared by ADEQ, MAG, and the Maricopa County Air
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Quality Department (“MCAQD”) at a total estimated joint cost of $675,000.

PISER3 (ADEQ Comment Letter dated March 10, 2014. The exceptional event

documentation submitted to EPA was submitted in accordance with the CAA and

applicable regulations. See 42 U.S.C. § 7619(b), 40 C.F.R. §§ 50.1, 50.14, 51.930.

EPA reviewed and concurred with this documentation, determining that PM-10

exceedances on 25 days in 2011 and 2012 were the result of high wind exceptional

events. ER11-19 (Concurrence Letter dated Sept. 6, 2012); ER20-67 (Concurrence

Letter dated May 6, 2013); and Concurrence Letter dated July 1, 2013 (ER68-107).

EPA subsequently proposed to approve the MAG 2012 Five Percent Plan.

79 Fed. Reg. 7118 (Feb. 6, 2014). Among other matters, EPA determined that

inventories of PM-10 emissions used in the plan were “sufficiently comprehensive,

covering all sources of PM-10 that have been found to be important sources of

relevant emissions in this and other PM-10 nonattainment areas.” Id. at 7120.

EPA also stated that “MAG and [the Maricopa County Air Quality Department]

followed EPA’s 2005 guidance and recommendations regarding the use of

emission factors, activity estimates, and control factors, and the other source

specific emission estimation methodologies.” Id. at 7121. EPA “propose[d] to

find that the MAG 2012 Five Percent Plan meets the requirement to demonstrate

attainment by the appropriate attainment date.” Id. at 7122. EPA also proposed to
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find that the “method of calculating the target for contingency measure reductions

is consistent with CAA requirements and EPA guidance and [proposed] to approve

[the] target value for contingency measures.” Id. at 7124.

EPA then issued a final rule to approve the MAG 2012 Five Percent Plan.

79 Fed. Reg. 33107 (June 10, 2014). Specifically, EPA approved the emission

inventories for years 2007 to 2012 contained in the plan, the attainment

demonstration for the PM-10 Nonattainment Area, the required annual reductions

in five percent of baseline emissions, demonstrations that the plan met

requirements for reasonable further progress and quantitative milestones,

contingency measures and the motor vehicle emissions budget contained in the

plan. Id. at 33115.

I. LEGAL BACKGROUND

Pursuant to Federal Rule of Appellate Procedure 28(i), MAG adopts the

legal and regulatory background in EPA’s brief (Resp. Br. at 8-15) by reference

and adds the following discussion of the legal standards for exceptional events.

As part of comprehensive amendments made to the CAA in 1990, Congress

mandated that EPA take specific steps to address areas not in attainment with
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NAAQS for PM-10.4 42 U.S.C. § 7513a-b. These measures include the

classification of PM-10 nonattainment areas as “moderate” or “serious” (42 U.S.C.

§ 7513a(a)-(b)), the requirement that serious PM-10 nonattainment areas achieve

annual emission reductions of not less than 5 percent (42 U.S.C. § 7513a(d)), and

the issuance of reasonably available control measures and best available control

measures for certain areas and emissions (42 U.S.C.§ 7513b).

The issues in this appeal relate to how PM-10 air quality is measured to

demonstrate attainment and when the controls in a given air quality control plan

should be implemented and when they should be reevaluated.

A. EPA Air Quality Monitoring System

The CAA provides authority for EPA to promulgate regulations for “an air

quality monitoring system throughout the United States” to measure air quality,

locate monitoring stations in “major urban areas and other appropriate areas” and

to provide for analysis, reporting, and recordkeeping with respect to such data. 42

U.S.C. § 7619(a). Under this authority, EPA has promulgated extensive

_____________________

4 42 U.S.C. §§ 7513, 7513a, and 7513b (collectively known as “Subpart 4” of
Subchapter I, Part D, Plan Requirements for Nonattainment Areas) were adopted
by Congress as part of the 1990 Clean Air Act Amendments. Pub. L. 101-549, 104
Stat. 2399 (1990).
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regulations regarding NAAQS monitoring to allow for the assessment of ambient

air quality conditions and designation and classification of nonattainment areas.

See generally 40 C.F.R. Part 58.

EPA regulations provide for detailed monitor specifications, including

specific placement and spacing criteria for monitoring probes, inlets and optical

paths for PM-10 monitors. See Appendix E to 40 C.F.R. Part 58. In general, air

quality monitoring data generated by monitors meeting EPA regulatory

requirements is useable for determining compliance with a NAAQS. But EPA

regulations provide for exceptions to this general rule. For example, 40 C.F.R.

Part 58, Subpart C provides for “special purpose monitors.” If such a monitor is

operated less than 24 months, EPA will not base a NAAQS violation determination

for the PM-10 NAAQS solely on the basis of data from the monitor. 40 C.F.R. §

58.20(e).

B. Statutory Exceptional Events Provision

When Congress provided for a specific statutory provision to exclude air

quality monitoring data influenced by exceptional events, it added these provisions

to EPA’s general authority to provide for an air quality monitoring system,

discussed above. Pub. L. 109-59, Title IV, Section 6103; 119 Stat. 1882. This
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authority provides for two different types of exceptional events: those that are

caused by infrequent human activity and natural events:

The term “exceptional event” means an event that –
(i) affects air quality;
(ii) is not reasonably controllable or preventable;
(iii) is an event caused by human activity that is unlikely to recur at
a particular location or a natural event; and
(iv) is determined by the Administrator through the process
established in the regulations promulgated under paragraph (2) to
be an exceptional event.

42 U.S.C. § 7619(b)(1)(A) (emphasis added).

Congress provided specific direction to EPA to promulgate regulations

“governing the review and handling of air quality monitoring data influenced by

exceptional events.” 42 U.S.C. § 7619(b)(2)(A). Among other requirements, EPA

was directed to provide for “criteria and procedures for the Governor of a State to

petition the Administrator to exclude air quality monitoring data that is directly due

to exceptional events from use in determinations by the Administrator with respect

to exceedances or violations of the national ambient air quality standards.” Id. at

(3)(B)(iv).

C. EPA’s Exceptional Events Rule

EPA promulgated regulations to implement 42 U.S.C. § 7619(b) in 2007. 72

Fed. Reg. 13,560 (Mar. 22, 2007), codified at 40 C.F.R. §§ 50.1(j), (k), (l); 50.14,

and 51.930 (“Exceptional Events Rule”). These regulations were promulgated in
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accordance with the statutory requirements contained in 42 U.S.C. § 7619(b)(3)(B)

as well as five principles outlined in 42 U.S.C. § 7619(b)(3)(A). As EPA noted in

its final rule, EPA had allowed for the flagging and exclusion of data attributable to

exceptional events since 1977 pursuant to several guidance documents, including a

1996 policy to address data affected by natural events. 72 Fed. Reg. 13,560,

13,562. EPA also noted that “[u]nder the statutory scheme established by the

CAA, states are primarily responsible for the administration of air quality

management programs within their borders. This includes the monitoring and

analysis of ambient air quality and submission of monitoring data to EPA . . .

States are responsible for ensuring data quality and validity and for identifying

measurements that they believe warrant special consideration, while EPA is

responsible for reviewing and approving or disapproving any requests for such

consideration.” Id. at 13,562-13,563.

In promulgating regulations to provide for the review and handling of air

quality monitoring data influenced by exceptional events, EPA was required to

follow specified principles and requirements. 42 U.S.C. § 7619(b)(3). EPA

addressed these requirements in its final regulations implementing 42 U.S.C. §

7619(b) with regard to PM. 72 Fed. Reg. 13,560. EPA specifically cited a set of

five principles it was required “to follow in developing regulations to implement
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section 319.” Id. at 13,561. The five principles were thus considered and

incorporated into EPA’s final regulations implementing 42 U.S.C. § 7619(b).

EPA regulations provided additional detail and clarity to the statutory

provisions enacted by Congress. Of particular importance in this litigation, since

“natural events” were not specifically defined in the statute, EPA’s regulations

provided a definition: “Natural event means an event in which human activity

plays little or no direct causal role.” 40 C.F.R. § 50.1(k) (emphasis in original).

The regulations further provided that air quality data attributable to exceptional

events, like natural events, must be excluded from determinations as to whether an

exceedance of a NAAQS has occurred:

EPA shall exclude data from use in determinations of exceedances
and NAAQS violations where a State demonstrates to EPA’s
satisfaction that an exceptional event caused a specific air pollution
concentration in excess of one or more national ambient air quality
standards at a particular air quality monitoring location and
otherwise satisfies the requirements of [section 50.14].

40 C.F.R. § 50.14(b)(1) (emphasis added). The time for challenging this

regulatory exclusion of air quality data influenced by exceptional events has

passed. See 42 U.S.C. § 7607(b).

D. EPA High Wind Guidance

In addition to regulations, EPA has also developed guidance for the

preparation of state requests concerning exceptional events involving high winds.
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See ER109-190 (EPA, Interim Guidance on the Preparation of Demonstrations in

Support of Requests to Exclude Ambient Air Quality Data Affected by High

Winds Under the Exceptional Event Rule (May 2013) (“High Winds Guidance”)).

The guidance references the principle found at 42 U.S.C. § 7619 that air agencies

should not be held accountable for events that were beyond their control at the time

of the event. Id. at ER113. In this guidance, EPA indicates that the level of

supporting documentation for a high wind event will vary on a case-by-case basis.

Id. at ER113. Specifically, EPA has not “set pass/fail statistical criteria for the

[High Wind] element, but will use a weight-of-evidence approach to assess each

demonstration on a case-by-case basis.” Id. EPA has also indicated that high wind

events, like other natural events, do not need to be “rare” to be considered

exceptional events. Id. at ER114.

II. FACTUAL BACKGROUND

MAG is a Council of Governments composed of 27 cities and towns within

Maricopa County and portions of Pinal County; the counties of Maricopa and

Pinal; the Gila River Indian Community; the Salt River Pima-Maricopa Indian

Community; Fort McDowell Yavapai Nation; Arizona Department of

Transportation; and Citizens Transportation Oversight Committee. See PISER8

(MAG Comment Letter). In accordance with 42 U.S.C. § 7504(a), MAG was
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designated by the Governor of Arizona in 1978 and recertified by the Arizona

Legislature in 1992 as the Regional Air Quality Planning Agency to develop air

quality plans to be submitted by the State as a SIP. ER251 (MAG 2012 Five

Percent Plan). SIPs regarding the PM-10 NAAQS, as well as other NAAQS, are

prepared through a coordinated effort among ADEQ, the Arizona Department of

Transportation, and Maricopa County Air Quality Department. Id. MAG was

directly involved in the development of the PM-10 SIP for the Maricopa County

PM-10 Nonattainment Area, including the development of the MAG 2012 Five

Percent Plan and its supporting technical analysis. Id. at ER251 and ER350.

In addition to the technical review, agency coordination, and public

comment MAG conducts for a standard air quality plan,5 MAG undertook special

efforts to develop the MAG 2012 Five Percent Plan at issue. First, a broad group

of stakeholders formed by ADEQ met once every two weeks to discuss policy

solutions to the technical approvability issues identified by EPA in the earlier

version of MAG’s Five Percent Plan. PISER1-2 (ADEQ Comment Letter);

_____________________

5 MAG’s carefully structured decision-making processes are described more fully
in “Maricopa Association of Governments: Overview of the Organization” (Nov.
2014) available at http://www.azmag.gov/Documents/MAG_2014-11-21_MAG-
Info-Book.pdf (last visited Dec. 30, 2014).
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SER350 (MAG 2012 Five Percent Plan). By January 2012 this group had met 16

times. SER350 (MAG 2012 Five Percent Plan). This group worked to develop a

new mechanism to reduce fugitive dust on high wind days, the Dust Action

General Permit, which was ultimately adopted by the State in 2011. Id.

Separately, the Five Percent Plan Technical Committee produced a new, and

updated emissions inventory upon which to accurately base the plan’s emission

reduction goals, conducted a high wind modeling attainment demonstration, and

addressed other technical issues. Id. The Five Percent Plan Technical Committee

worked closely with EPA to develop and agree upon a methodology to use when

modeling attainment on high wind days. Id. By January 2012, the Five Percent

Plan Technical Committee had met twenty times. Id. Representatives from EPA

participated regularly in both the Five Percent Plan Technical Committee and the

broad stakeholder group.

Once this technical foundation had been laid with the new emissions

inventory and the new methodology to model attainment and after the new policy

tool – the Dust Action General Permit – had been adopted, MAG was able to

complete its work with ADEQ and the Maricopa County Air Quality Department

to develop the MAG 2012 Five Percent Plan at issue. The MAG 2012 Five

Percent Plan meets the requirements of 42 U.S.C. § 7513a(d) of the CAA by
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reducing PM-10 emissions at least five percent each year until the standard was

achieved in 2012. ER251 and ER305.

SUMMARY OF ARGUMENT

EPA properly reviewed requests from the State of Arizona to exclude certain

air quality data in 2011 and 2012 as being influenced by exceptional events and

reasonably determined that the data in question qualify for exclusion treatment as

exceptional events as defined by the CAA, EPA’s Exceptional Events Rule, and

Agency guidance. Petitioners’ arguments that the data should not have been

excluded because high wind events in the Maricopa Area are frequent and

sometimes severe are not supported by the statute, regulation, or guidance.

Similarly, Petitioners’ argument that if controls are not in place, data from a high

wind event does not qualify for exclusion, is inconsistent with the statute, distorts

EPA’s guidance, and disregards controls that MAG and ADEQ have adopted.

EPA properly approved the MAG 2012 Five Percent Plan and the attainment

demonstration included therein. Petitioners’ argument that EPA was required to

perform a new BACM demonstration prior to approving the MAG 2012 Five

Percent Plan finds no support in the CAA, which expressly identifies elements of

air quality plans that require periodic updates and does not designate BACM as

such an element.
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Finally, EPA properly approved the MAG 2012 Five Percent Plan with

contingency measures that have been implemented. Doing so is consistent with

EPA’s past practice. In this case, the purposes of the CAA are supported by

“early” implementation of the contingency measures because the specified

contingency measures do not “count” toward the incremental five-percent

reductions in PM-10 emissions the plan obtains each year. Such measures will

also provide permanent, ongoing air quality improvements for the Maricopa Area.

STANDARD OF REVIEW

Pursuant to Federal Rule of Appellate Procedure 28(i), MAG adopts by

reference the discussions of the standards of review in EPA’s brief. See Resp. Br.

at 26-30.

ARGUMENT

I. EPA PROPERLY EXCLUDED EMISSIONS DATA RESULTING FROM EVENTS

WHERE LEVELS OF COARSE PARTICULATE MATTER (PM-10) WERE NOT

REASONABLY CONTROLLABLE OR PREVENTABLE.

In 2010, the Maricopa Area recorded only one exceedance at one monitor

for the PM-10 NAAQS. EPA noted that this was not attributable to a high wind

event. Resp. Br. at 31. In 2011 and 2012, however, the Maricopa Area
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experienced high winds and dust storms. Since compliance with the PM-10

NAAQS is based on 3 years of air quality data,6 the years 2010 to 2012 served as

the basis for EPA’s determination that the MAG 2012 Five Percent Plan

demonstrated attainment in accordance with 42 U.S.C. §§ 7502(c) and 7513a(d).

79 Fed. Reg. 33,107, 33,115 (June 10, 2014).

After receiving requests from the State of Arizona to exclude certain air

quality data in 2011 and 2012 as being influenced by exceptional events, EPA

reviewed these requests under regulations promulgated pursuant to 42 U.S.C. §

7619(b). 79 Fed. Reg. 7118, 7122 (Feb. 6, 2014). EPA then determined that the

events were properly classified as “exceptional events” and that air quality data

occurring on 25 days out of the 1,096 day period (years 2010 to 2012) were

excludable from comparison to the PM-10 NAAQS. Id. This was a reasonable

exercise of EPA’s statutory authority under 42 U.S.C. § 7619. Pursuant to Federal

Rule of Appellate Procedure 28(i), MAG adopts by reference EPA’s discussion of

its legal and technical bases for concurring with Arizona’s determination that air

_____________________

6 40 C.F.R. § 50.6(a); 40 C.F.R. Appendix K.
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quality monitoring data from documented high wind events should be excluded

from the Maricopa Area’s attainment demonstration.

Petitioners claim that some, or all, of the exceptional event data in question

do not qualify for exclusion and should be incorporated into the Maricopa Area’s

attainment demonstration. Petitioners’ justifications for this position fail because

they rest on “requirements” or limitations that are found in neither the statute nor

the applicable regulation. MAG will address each in turn.

A. Frequent Natural Events, Such As High Winds, May Be
Exceptional Events.

Petitioners attempt to create a volume limit on natural events that may

qualify as an exceptional event. Petitioners contend that when 135 exceedances

during the years 2010 to 2012 “are considered in the aggregate” and compared to

exceptional events that the State of Arizona “flagged” for exclusion as exceptional

events in previous years “there is a clear pattern that demonstrates that these are

neither exceptional nor isolated events.” Pet Br. at 35-36. Petitioners argue that

“EPA’s Proposal [sic] to Exclude 135 Exceedances . . . Is Contrary to Law.” Pet.

Br. at 28. However, it is the Petitioners’ argument that does not have support in

law.

The CAA does not place a limit on how many individual exceedances can be

considered to be “natural events” like the high wind events that were the subject of
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all of the exceptional event requests made by the State of Arizona to EPA.

“Exceptional events” are specifically defined in 42 U.S.C. § 7619. To be an

“exceptional event,” an event must: (a) affect air quality; (b) not be reasonably

controllable or preventable; (c) be an event caused by human activity that is

unlikely to recur or a natural event; and (d) be determined by the EPA

Administrator, pursuant to regulations required under 42 U.S.C. § 7619(b)(2) to be

an exceptional event. 42 U.S.C. § 7619(b)(1)(A). While 42 U.S.C.

§ 7619(b)(1)(A)(iii) conditions exceptional events caused by human activity on

their ability to recur, no such limitation applies to a natural event, like a high wind

event, by the plain terms of 42 U.S.C. § 7619(b)(1)(A)(ii). An exceptional event is

either “an event caused by human activity that is unlikely to recur at a particular

location or a natural event.” Id. (Emphasis added). “It is well settled that where

Congress includes particular language in one section of a statute but omits it in

another section of the same Act, it is generally presumed that Congress acts

intentionally and purposefully in the disparate inclusion or exclusion.” Duncan v.

Walker, 533 U.S. 167, 173 (2001) (quoting Bates v. United States, 522 U.S. 23, 29-

30 (1997) (internal quotation marks and alternations omitted). This is particularly

true when Congress treats two categories within the same subsection differently.

EPA’s regulations to implement 42 U.S.C. § 7619 also recognize the distinction
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between an event caused by human activity (or “anthropogenic event”) and natural

events through the regulatory definition of an “exceptional event.” 40 C.F.R. §

50.1(j). EPA regulations do not impose any criteria or limitation regarding the

frequency, or lack thereof, of natural events. This is distinct from exceptional

events caused by human activity which must be “unlikely to recur at a particular

location . . . ” Id.

EPA has specifically recognized that natural events can occur frequently. “It

is important to note that natural events, which are one form of exceptional events

according to [42 U.S.C. § 7619(b)(1)(A)], may recur, sometimes frequently (e.g.,

western wildfires).” 72 Fed. Reg. 13,560, 13,563. EPA guidance also

“acknowledges that natural events, such as high wind dust events, can recur and

still be eligible for exclusion under the [Exceptional Events Rule]. Therefore,

events do not necessarily have to be rare to satisfy [the historical fluctuation]

element [of the analysis.]” ER131 (High Wind Guidance). Petitioners’ attempt to

use the gross number of individual monitor exceedances to argue that EPA’s

exclusion of these exceedances is “contrary to law” is thus unavailing and

unsupported.
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B. “Severe” Natural Events May Be Exceptional Events.

Petitioners claim that 46 of the 135 exceedances excluded by EPA as

exceptional events were “severe.” Pet Br. at 33. The basis of this claim is that the

46 exceedances are above a threshold that EPA has identified in guidance as being

“severe.” Id. But the “severity” of an exceedance (or lack thereof) is not a

statutory criterion for an exceptional event. To the contrary, to the extent that the

severity of an event demonstrates that the event was beyond that experienced in the

“historical norm” for a particular nonattainment area, such severity supports the

exclusion of the data as an exceptional event. EPA’s High Wind Guidance

provides that air agencies seeking exceptional event determinations:

should include data showing historical fluctuations of concentration
in the area in their demonstration package and make a conclusion as
to whether the agency considers the data to be outside the normal
historical fluctuations. This information satisfies the [Historical
Fluctuations] criterion and serves as an important basis for the
[Clear Causal Relationship], [No Exceedance But For the Event],
and [Affects Air Quality] criteria . . . The more a concentration
stands out from historical concentrations, the more plausible it is
that the event was the cause of the exceedence. The objective of
the [Historical Fluctuations] analysis is to give a full and accurate
portrayal of the historical context of the claimed event day.

ER131 (High Wind Guidance at 20 (emphasis added)).

EPA’s regulations also require that exceptional event demonstrations include

evidence that “[t]he event is associated with a measured concentration in excess of
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normal historical fluctuations, including background.” 40 C.F.R. §

50.14(c)(3)(iv)(C). Thus, on balance, the fact that a subset of the exceptional

events involved air quality data that were much above the normal air quality

experienced in the Maricopa Area supports, rather than detracts from the

determination that the events qualified as exceptional events. It serves as an

indication that the events departed from the normal air quality experienced in the

area making it more plausible that there was an intervening and external cause for

the exceedance, such as an exceptional event.

C. Exceptional Events Are Events That Are Not Reasonably
Controllable or Preventable.

42 U.S.C. § 7619(b)(1)(A)(ii) provides that an exceptional event is an event

that “is not reasonably controllable or preventable.” (Emphasis added). Petitioners

attempt to read the words “or preventable” completely out of the statute. They

contend that controls must be in place for data from a high wind event to qualify

for exclusion. See Pet. Br. at 35-36.

Courts must “give effect, if possible, to every clause and word of a statute.”

United States v. Menasche, 348 U.S. 528, 538-539 (1955) (quoting Montclair v.

Ramsdell, 107 U.S. 147, 152 (1883)). Because Congress used “or” rather than

“and,” it must have anticipated that there could be unpreventable circumstances

that would qualify as exceptional events, regardless of whether they are reasonably
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controllable. See Reiter v. Sonotone Corp., 442 U.S. 330, 338-39 (1979)

(concluding that “terms connected by a disjunctive be given separate meanings,

unless the context dictates otherwise”); see also In re Pac.-Atl. Trading Co. v.

United States, 64 F.3d 1292, 1302 (9th Cir. 1995) (“In construing a statute, a court

should interpret subsections written in the disjunctive as setting out separate and

distinct alternatives.”). An obvious example could be a tornado. Such a high-

intensity event that appears with little notice would overwhelm existing controls,

even if there were time to implement them.

The data MAG and ADEQ prepared to demonstrate that the exceedances in

question were exceptional events reflect challenges that cannot be controlled.

MAG and its member agencies cannot prevent high winds that create the dust

storms that the Maricopa County PM-10 Nonattainment Area experiences. Nor

can MAG prevent haboobs from rolling across the greater Phoenix metropolitan

area. Moreover, while Arizona and MAG have taken great strides toward dust-risk

management with the recently adopted Dust Action General Permit, the high wind

events for which ADEQ has sought treatment as exceptional events are not

preventable. PISER3-5 (ADEQ Comment Letter).

Petitioners, however, offer no arguments that the exceptional events at issue

were preventable. As EPA notes, thunderstorms associated with two exceedances
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of the PM-10 NAAQS occurring on August 11, 2012, generated wind gusts

exceeding 30 miles per hour (mph). Resp. Br. at 35. Other exceptional events

have generated measured winds in excess of 45 mph. See, e.g., ER15

(Concurrence Letter dated September 6, 2012). Petitioners claim, without

supporting evidence, that the 25 days on which exceptional events occurred are

“seasonal in nature and could be significantly ameliorated if the State were to

adopt appropriate control measures for windblown dust both within the attainment

area and statewide.” Pet Br. at 36. But this argument is a bare assertion, lacking

any support or quantification of what level of “significant” reduction in PM-10

levels might be achieved. In addition, this argument at most goes only to the issue

as to whether the events might have been “reasonably controllable” and not

whether the events were “preventable.”7

_____________________

7 The High Wind Guidance utilizes combined criteria to consider whether an event
is “not reasonably controllable or preventable.” ER121. But EPA also indicates
that the inquiry is multifactorial by “taking into account controls in place and wind
speed, along with other factors.” Id. (Emphasis added). Thus, EPA does not
equate whether an event was “preventable” with whether local controls were in
place and the event is “reasonably controllable.”
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D. The CAA Does Not Require Controls On All Possible Sources For
An Exceptional Event To Exist.

42 U.S.C. § 7619 makes a distinction between exceptional events that are

“caused by human activity” and those that are not, i.e., “natural events.” EPA has

further defined a “natural event” as one where “human activity plays little or no

direct causal role.” 40 C.F.R. § 50.1(k). Relevant EPA guidance indicates that

“[e]xceedances caused in whole or in part by anthropogenic dust sources within the

air agency’s control are unlikely to be eligible for treatment as exceptional events

under the Exceptional Events Rule, even under conditions of elevated winds,

unless the air agency shows that the event, including the emissions from the

anthropogenic dust sources, was not reasonably controllable of preventable.”

ER114 (High Winds Guidance). But this does not mean, as Petitioners argue, that

such events will be considered exceptional events only if reasonable controls are in

place. Pet. Br. 31. Moreover, EPA states that this guidance is not “binding on any

party.” ER115 (High Wind Guidance). Rather, the Guidance emphasizes that the

Exceptional Events Rule “is the source of regulatory requirements for exceptional

events and exceptional event demonstrations.” Id. And the Exceptional Events

Rule does not contain any requirement that specifically requires the

implementation of controls, much less the absolute requirement that the Petitioners
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assert: that an event will be considered an exceptional event only if controls are in

place.

Petitioners also fail to acknowledge that EPA “generally considers dust

entrained by high wind from undisturbed land (e.g., undisturbed desert) to be not

reasonably controllable or preventable, because of the likely disturbance to natural

ecosystems and the cost of treating large land areas.” ER122 (High Winds

Guidance). As EPA explained, just such dust was involved in the exceptional

events experienced in the Maricopa Area. See Resp. Br. at 56 (“dust was naturally

occurring and likely originated over undeveloped lands south of Maricopa

County”) (quoting SER23-24).

Nevertheless, MAG and its member agencies adopted appropriate control

measures for the areas within their jurisdictions, approved them through a public

process, and incorporated them into the MAG 2012 Five Percent Plan. These

include Maricopa County Air Quality Department Rules 310, 310.01, 314, 316 to

control fugitive dust from dust-generating activities, nontraditional sources, open

outdoor fires and indoor fireplaces, and emissions from nonmetallic mineral

processing. Maricopa County has also enacted ordinance P-26 to address

residential wood-burning. All these measures have been approved by EPA.

ER258-59 (MAG 2012 Five Percent Plan, Table ES-2). These measures

  Case: 14-72327, 12/31/2014, ID: 9367929, DktEntry: 30-1, Page 42 of 56
(42 of 67)



35

complement Arizona laws to address unpaved roads and shoulders, leaf blowers,

activities involving vacant lots, requirements for street sweepers, off-road vehicle

ordinances, no burn restrictions, dust action general permits, best management

practices, and open burning. Id.

The existence or implementation of local control measures is not required

for an exceptional event determination. 42 U.S.C. § 7619 does not require that

regulations for exceptional events include a requirement that local control

measures be developed or deployed. Instead, regulations are directed to provide, at

a minimum, that the occurrence of an exceptional event is demonstrated by

reliable, accurate data, that there is a “clear causal relationship” between an

exceedance of air quality standards and the exceptional event, that there is a public

process for determining whether an event is exceptional, and that there are criteria

and procedures for a state to petition EPA to exclude the data. 42 U.S.C. §

7619(b)(3)(B).

Consistent with this statutory direction, EPA regulations specify that a

demonstration to justify the exclusion of air quality data due to an exceptional

event must include evidence of only the following four elements:
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(A) The event satisfies the criteria set forth in 40 C.F.R. 50.1(j)8;

(B) There is a clear causal relationship between the measurement
under consideration and the event that is claimed to have affected
air quality in the area;

(C) The event is associated with a measured concentration in excess
of normal historical fluctuations, including background; and

(D) There would have been no exceedance or violation but for the
event.

40 C.F.R. § 50.14(c)(3)(iv). No requirement for the development and

implementation of local control measures is specified.

EPA guidance documents describe how EPA intends to review requests for

exceptional event determinations. Specifically, EPA states that

[a]lthough Reasonably Available Control Measures (RACM) and Best
Available Control Measures (BACM) for windblown dust are not
necessarily required to have been in place at the time of the event for
all areas, they are measures that EPA and affected agencies have
identified as being reasonable. The CAA requires BACM for serious
PM10 nonattainment areas and RACM in moderate PM10

nonattainment areas. Therefore, for such areas, the EPA will use the
local list of BACM or RACM measures (as applicable) as a reference
point to review the reasonableness of controls.”

ER126 (High Wind Guidance). EPA also allows that “windblown dust from

previously disturbed land that is being allowed to fully return to natural

_____________________

8 This “criteria” is generally a restatement of the statutory definition of an
“exceptional event” as contained in 42 U.S.C. § 7619(b)(1)(A).
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conditions” is not reasonably controllable or preventable. ER122 (High Wind

Guidance). Thus, even while EPA indicates that it will review controls in a SIP

and other efforts in reviewing whether events may be considered “exceptional

events,” it explicitly retained discretion to consider whether an event was

“reasonably controllable” on a case-by-case basis.

Where, as here, EPA has made a reasoned determination on the basis of its

regulations and published guidance that certain events in the Maricopa Area

qualify as exceptional events, Petitioners bear a heavy burden to challenge this

determination. Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463

U.S. 29, 43 (1983); Lands Council v. McNair, 629 F.3d 1070, 1074 (9th Cir. 2010)

(en banc). As EPA notes, Petitioners have not identified any specific exceedance

associated with a high wind event that should be excluded from consideration as an

exceptional event. Resp. Br. at 35, n5. Petitioners have therefore not met their

burden in challenging EPA’s approval of the event.

II. THE FIVE PERCENT PLAN COMPLIED WITH THE CAA, AND EPA
PROPERLY APPROVED THE PLAN.

The two agency actions challenged by Petitioners – approval of the

exceptional events demonstrations – and the MAG 2012 Five Percent Plan are

linked. The attainment demonstration in the MAG 2012 Five Percent Plan is based

upon the ambient air monitoring data approved by EPA. In this case, that ambient
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air monitoring data set properly excludes data associated with documented high

wind events.

A. Technical Information Provided by MAG, ADEQ, and MCAQD
Supported EPA’s Determination That Certain Events Were
Exceptional Events.

MAG worked closely with ADEQ, MCAQD, and EPA Region 9 staff to

assemble the required data and analyses necessary to satisfy the requirements of

the Exceptional Events Rule. The comprehensive exceptional event

documentation provided to EPA for each high wind dust event included a

conceptual model explaining the specific meteorological conditions and weather

patterns that caused the event; a thorough review of the measures in place to

control PM-10 from anthropogenic sources; verification of the implementation and

enforcement of PM-10 control measures through the evaluation of hundreds of

“fugitive dust” inspections that occurred immediately before, during, and after

each high wind event; and time-series maps, satellite data and visibility photos

showing the connection between the onset of high winds and the subsequent

increase in PM-10 concentrations. See Resp. Br. at 34-41. The resulting

exceptional event documentation for the 25 high wind exceptional event days in

2011 and 2012 satisfied applicable requirements in the Exceptional Events Rule
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(40 C.F.R. § 50.14(c)(3)(iv)) and provided the “weight of evidence” necessary for

EPA to conclude the events were indeed high wind exceptional events.

Petitioners argue that “EPA simply took at face value the assertions by

ADEQ that BACM level controls were in place at the time of the events . . .” Pet.

Br at 35. But the administrative record proves otherwise. See, e.g., ER68-107

(Concurrence Letter dated July 1, 2013 (analyzing in detail the demonstrations for

several events)). EPA “considered a range of relevant factors, including whether

anthropogenic sources had reasonable controls in place, meteorological data such

as wind speed and direction, and the spatial extent of the events.” 79 Fed. Reg.

33,107, 33,111.

Extensive technical information supported EPA’s determination that the

events on 25 days were excludable and that the MAG 2012 Five Percent Plan

demonstrated attainment. EPA reviewed the documentation provided by ADEQ

and determined that exceedances met the definition of an exceptional event. See,

e.g., ER29 (Concurrence Letter dated May 6, 2013). Petitioners’ citation to what

they claim is “boilerplate language” contained in State submittals to EPA and EPA

concurrence documentation (Pet. Br. at 40) proves nothing. It does not address

whether EPA reviewed the State’s request for exceptional event determinations,

considered the supporting technical information and made a reasonable judgment.
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There is nothing in the administrative record that would indicate that EPA did not

do what it said it did with regard to its review, consideration, and determination

regarding exceptional event submissions that were approved.

B. Approved Controls in the Maricopa Area Do Not Require
“Updating.”

The requirement for BACM is triggered by a specific event under 42 U.S.C.

§ 7513a(b)(1)(B): reclassification of moderate PM-10 nonattainment area to

“serious” area. This event has already occurred, and Arizona has satisfied the

requirement to submit BACM. See Resp. Br. at 61. Pursuant to 42 U.S.C.

§ 7513(e), the requirement for More Stringent Measures (“MSM”) is triggered by

an EPA decision to grant a request to extend the attainment deadline. Again, this

event has already occurred, and Arizona has already satisfied this requirement.

Resp. Br. at 61.

That the relevant provisions related to attainment of the PM-10 standards in

42 U.S.C. §§ 7513-7513b do not require BACM and MSM to be updated is

significant since it stands in contrast to other CAA provisions. Other provisions of

the CAA include periodic reviews and/or specific “triggering” events. The fact

that Congress provided for such updating in one part of the CAA and not in

  Case: 14-72327, 12/31/2014, ID: 9367929, DktEntry: 30-1, Page 48 of 56
(48 of 67)



41

another part of the CAA indicates that a requirement for updating cannot be

“presumed” to apply throughout the Act. See Walker, 533 U.S. at 173.

There are several examples where the CAA imposes an explicit duty to

update emission standards. EPA must review NAAQS every five years and “shall

make such revisions in such criteria and standards and promulgate such new

standards as may be appropriate . . .” 42 U.S.C. § 7409(d). 42 U.S.C. §

7411(b)(1)(B) imposes a duty to review and consider appropriate modifications to

new source performance standards “at least every eight years.” 42 U.S.C. §

7412(d)(6) requires the Administrator to “review, and revise as necessary”

emission standards for hazardous air pollutants. These examples demonstrate that

Congress deliberately drafted the CAA to specify when there is a duty to update

emission standards. Where the CAA does not include such an explicit duty, the

duty does not exist. See Barhart v. Sigmon Coal Co., 534, U.S. 438, 452-53 (2004)

(declining to infer that a particular section of the Coal Act provides for successor

liability and emphasizing that, “[w]here Congress wanted to provide for successor

liability in the Coal Act, it did so explicitly, as demonstrated by other sections in

the Act”).

Petitioners make at least three arguments concerning EPA’s approval of the

MAG 2012 Five Percent Plan and whether local controls – BACM – were

  Case: 14-72327, 12/31/2014, ID: 9367929, DktEntry: 30-1, Page 49 of 56
(49 of 67)



42

sufficient to support approval of the MAG 2012 Five Percent Plan. First,

Petitioners argue that BACM measures may be insufficient unless they have

recently been reviewed. Pet Br. at 37. Second, Petitioners claim that certain

measures within the MAG 2012 Five Percent Plan are no longer BACM, alleging

that EPA had “expressly found” that certain measures were no longer BACM for

agricultural sources. Pet Br. at 38. Third, Petitioners claim that EPA’s decision to

exclude the 105 exceedances that pre-dated the implementation of specific controls

was at variance with earlier decisions on BACM controls for agriculture and that

EPA needed to explain its “departure” from existing guidance regarding

exceptional events. Pet Br. at 38-41.

Petitioners undercut the strength of their own arguments when they agree

that the High Wind Guidance does not prevent EPA from relying on BACM

measures more than three years old. Pet Br. at 43. But Petitioners’ assertions that

EPA has approved the MAG 2012 Five Percent Plan without adequate BACM

measures or departed from established guidance (and thereby at least owes an

explanation for the deviation) also lack merit. First, as EPA explains, the CAA

does not impose a requirement to update BACM. An update of BACM is not

“triggered” by acceptance of a State’s request to exclude certain air quality data as

exceptional event. See Resp. Br. at 60-68.
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Second, EPA’s guidance, while referencing BACM controls and indicating

that EPA and affected agencies have identified such controls as being “reasonable”

(ER126 (High Wind Guidance)), further explains that each determination must be

made on a “case-by-case” basis. EPA’s guidance explains that while it will

generally consider BACM to constitute reasonable controls, “[i]n some cases, a

lower level of control could be reasonable, while in other cases it could be

reasonable to require controls more stringent than current BACM or RACM (e.g.,

upon start-up or identification of a significant new source of emissions).” Id.

Finally, EPA has adequately explained why its review of the MAG 2012

Five Percent Plan and related local controls was reasonable. EPA stated that

significant sources of PM-10 in the Maricopa Area were included in the Agency’s

earlier BACM determinations and since these sources and control measures “have

not significantly changed since 2002, we believe that our previous BACM

determinations remain appropriate for the purposes of making exceptional event

determinations.” 79 Fed. Reg. 33,112. Moreover, EPA noted that although the

State did not prepare a new BACM analysis, “Arizona has adopted revisions to

rules regulating sources of windblown dust that EPA has approved into the SIP

because they are more stringent.” Id.
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III. THE CAA DOES NOT PENALIZE NONATTAINMENT AREAS FOR PREVIOUS

OR EARLY IMPLEMENTATION OF CONTROL MEASURES.

Petitioners argue that 42 U.S.C. § 7502(c)(9) requires that “contingency

measures” in a SIP cannot be implemented by a State prior to the time that such are

needed as a supplement to “core” control measures in a SIP. Pet Br. at 53.

Petitioners claim that it is contrary to law to approve a SIP revision where

contingency measures have already been implemented. At the same time,

however, Petitioners acknowledge that contingency measures were not relied on

“to achieve the required five percent reductions, reasonable further progress and

attainment” in the MAG 2012 Five Percent Plan. Id. at 55.

Petitioners’ strained reading of 42 U.S.C. § 7502(c)(9) is not supportable.

There is no CAA provision that prevents a nonattainment area from implementing

control measures when it sees fit. To the contrary, the Act expressly reserves the

right for states to implement more stringent control measures than required:

Except as otherwise provided . . . nothing in [the Clean Air Act]
shall preclude or deny the right of any State or political subdivision
thereof to adopt or enforce (1) any standard or limitation respecting
emissions or air pollutants or (2) any requirement respecting control
or abatement of air pollution; except that if an emission standard or
limitation is in effect under an applicable implementation plan or
under section 7411 or section 7412 of this title, such State or
political subdivision may not adopt or enforce any emission
standard or limitation which is less stringent than the standard or
limitation under such plan or section.
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42 U.S.C. § 7416. Petitioners’ citation to a 22-year-old rulemaking for the

proposition that contingency measures may not be implemented “early” actually

disproves the argument they are seeking to make. In emphasizing that contingency

measures are “additional control” measures, Petitioners point to preamble language

emphasizing that such measures are those “not contained in the applicable core

control strategy.” Pet. Br. at 54 (emphasis in brief). This key concept in the

preamble shows that it is not the time when contingency measures are

implemented, but rather the purpose for which they are implemented, which is

important. Contingency measures must be strategies above and beyond those

adopted by the plan to meet targets such as Reasonable Further Progress. The

contingency measures in the MAG 2012 Five Percent Plan meet this requirement.

They are “not those relied on for [Reasonable Further Progress] or attainment.” 79

Fed. Reg. at 33114. That is, they are not part of the “core” strategy to reach

attainment.

Petitioners’ interpretation of the statute would also lead to absurd results.

Any contingency measure implemented prior to when it was needed for attainment

could potentially result in its disqualification as a contingency measure. This

would mean nonattainment areas would be penalized for doing more than what is

required under the CAA and that they would be loath to implement a contingency
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measure “early” lest they be required to subsequently include additional

contingency measures in their SIP.

Finally, public health is still protected under Petitioners’ scenario where

attainment is not achieved and contingency measures are not “available” because

they have been somehow “used.” As EPA explained, the benefits of the MAG

2012 Five Percent Plan contingency measures are permanent and ongoing. Resp.

Br. at 68-86. These were not one-time reductions after which emissions would be

expected to rise again in the future.

IV. REMEDY

Petitioners request a determination that EPA approval of the MAG 2012

Five Percent Plan was “an abuse of discretion and contrary to law,” but fail to

specify what relief they seek. MAG requests that this Court uphold EPA’s

approval of the successful MAG 2012 Five Percent Plan and deny the Petition for

Review.
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CONCLUSION

For the foregoing reasons, the Petition for Review should be denied.
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